
1

z

3

4

5

6

1

B

9

LO

1 1

1 2

1 3

1 4

1 5

1 6

1 ' /

L8

1 9

2 0

2 1

2 2

2 4

2 6

2 1

2 A

On or about March 13, 2005, Metro Health Department (Nashvil le

I  t o i  I  n ^  r  i  a r _  i  r _ 6 n ^ 6 A  f o r  w h o r e s a l  e  L o

local re€taurants in his backvard in violation of numerous health

^ r . l i n : n ^ 6 <  A f  l h > ,  I  i m a  I {  D F T q ' f F a  L ' : c  . l ^ i n ^  h " c i - - - -

Nelv Orleans", a company f icensed in T,ouisiana and owned by G. PFISTER,

( Jee -axn llf iLt trb I

On o r  abou l  Md- rch  15 ,  200J ,  K .  PFJSTER ie lephoned  po l  i ce  r ro rn  t ' e

6189  - temp le  Road  res ide l ce  i n  ' l ennessee  Lha l  was  p rev ious l y  oL .ned  by  he

and SEARLE and purchased out of foreclosure by G. PFISTER back in

January of 1998. I le _reported to poLice that AIEXIS was ni_ssing at

r o L r g h f y  ? : 4 7  a . n .  R o u g h l y  f o r L y  i 4 0 J  m i n u r e s  - a t e r ,  A I E X ] S  d a s  f o u l d

on her schoof bus on her way to schoo]. (See Exhjbit 67)

On or about Ju' le 24, 2005, the Tennessee Supreme Court granted

, - * i ^ . ! v  o r  L h p  T e n n e s s e e  c o L l ! t  o f  A n o F 2 l , c  r a ! 1 1 < r l

to hear her. appeal of HOOVXR's Jufy 3, 2001 "criminal contempt" and

custody orders because she was a fugit ive from the State of Tennessee.

lsee Exhib)t 68)

POI,SES AND AITTSORIIIEES

PTZRSOA'fII ITO TEE OEJEA. CALITORTTIA WAS TEE E6'E SAA,:E l,oTD
ErePEB MM &BIII,F.ISDIC�TION OUER CASIODY ISS(ES ISI,AITED

TO AT,EXIS s�EART,t 1'S OE EECAIBER,25. 7999

Uniforn Child Custody Jurisdict ion and Enforcement Act (UCCJEA) is

Lhe  exc lus i ve  me thoo  fo r  de le rn l i n i ' ) g  t \ e  o rope r  fo ru r1  i n  cus tooy

d ispu tes  i nvo l v ing  o the r  j u r : i sd l c t i ons .  J r  re  C .? ,  (App .4  Das t -2AO2 l

1 0 0  C a l .  A p p . 4 "  1 0 1 .

Questions of interstate jurisdict ion regarding chifd custody are

generaLly settLed under pr:ovisiol}s of Cali fornia vel:sion of the UCCJEA.

Havwood  v ,  Suc ,e r i o r  Cour t  (App .2  D is t -  2AO0)  1 '7  ca f .App .4 ' "  949 ;

2't
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Mar r iaqe  o f  To r res  (App .1  D is t .  1998)  62  Ca l .  App .4 ' "  1367 ;

B 6 q ! Z  { A p p . 4  D j s t .  1 9 9 q )  ? l  C a l . A p p . 4 t h  3 5 8 -

Brown v.

"Child custody proceeding" means a proceedinq in which fegaf

custody, physical custody, or visitat ion with respect to a chitd is an

issue. lsee CaTifornia FamiTy Code Section 3402(d) and Tennessee Code

AnnataXed. Section 36-6 205 (d) )

"Home State" means the state in i /hich a chi ld ] ived with a parenl

or person as a parent for at least sir consecutive months inmediately

before the connnencement of a chi ld custody proceeding- (See Cafjfarr ja

Famify Code Sectian 34A2 (q) and lernessee Code Annotated Sectjon 36-6,

2 0 5 ( q J .

c ^ l i t s o . n i F  h " s  i r r r i . . l r c E i o n  t o  m o k e  a n  i . t i L i d l  c h ; 1 .  . r e r - o ^ v

d e l e r m - n a L i o n  o n l y  i I  a n y  o f  t h e  t o l l o w i n g  a r e  L - r u e :

(1 )  Ca l i f o r :n ia  i s  t he  home s ta te  o f  t he  ch i l d  on  the  da te  o f  t he

conmencement of the proceeding...

(See Cafifornia Fanify Code Sectjon 3427 aod ?erressee Code Annotaxed

Sec t i on  36 -6 -216 )

In this case, the dispute over custody of AI-EXIS began on or. aboll t

Oc tobe r  19 ,  199?  i n  Tennessee .  As  a l l  t he  pa r t i es  were  res lden ts  o f

Tennessee, Lhei.e can be no doubt that i t  Nas AIEXIS' home state for

purposes of custody issues under the UCCJXA, However, on June 23,

1999, HOOVER granted SEARLE/ s reqllest to reLocate with ALEXIS to

Ca.l i fornia with her f ianc6. In doing so, HOOVER correctfy noted that

pursuant to the UCCJEA/ Tennessee would lose ju:r isdict ion in this case

after AI,EXIS had resided in Ca.Lifornia for six months (See pg. B? t ines

20-22 of Transcr-ipt included as Exhibit 24). pursuant to HOOVER'S

order, SEARLE and AT,EXIS became residents of Cali fornia on or about

2A
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June 25, 1999. And on or about Decenber 25t a9g9t Cali fornia became

Af.EXlS' home state for purposes of custody issues ulder the UCCJEA. As

a resu.Lt, Cali fornia was the proper forum for consideration of

K-PFISTER's March 9, 2000 motions reqarding v_isitat ion and custody

ir i thout some addit ional f inding that Cafifor.nia v/as either an

inconvenient forum or Tennessee sti t l  had substantiaf connections to

this dispute that qtarranted continued jurisdict ion in lnar state-

zNn tw 'tww w No sl,clltrzcext qxwdrzans wzta nzrcplulty'gd
@,gTIl|JI'IfiC ;"'RISDICTTON TN TEAT STATE

INCONWNIFNT FORUM

In deternining if  a state is an inconvenient for.um, a court shall

consider whether i t  is appropriate for a court of another state to

exercise jurisdict ion. For this purpose. the court shall  a.Llow the

pa : r t i es  to  submi t  i n fo rma t ion  and  sha l l  cons ide r  a l l  r e tev^n r  f r . 1 - ^ rs

including:

(1) Whether domestic violence had occurted and is l ikefy to
continue in the futut e and which state could bFsr hr6l F.f rha
P a r t : e s .

(2) The length of t ime the child has resided outside the state.

(3) The distance between the court in the state and the court in
the state tbat lroufd assume jurisdict ion.

14) The degree of f inancial hardship to the part ies in l i t igating
in one forum over the other.

(5) Any agreement of the part ies as to which state should assume
jurisdict ion,

(6) The natute and focation of the evidence required to resolve the
pending l i t igatlon, incfuding� iestimony of the child.

( '7 ) The abil i ty of the court of each state to decide the issue
expedit iously aJrld Lhe procedure necessary to present the
evadence.

2 9
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(B) The famif j-ari ty of the cou.t of each state with the facts and
issues in the pendinq l i t iqation,

\See Cafifornia Famify Cade Section 3427 and fenoe.s,see Codes Annotated

Section 35-6-222)

In this case, the appfication of the above factots leave

absolutely no doubt that as of Decenber 25, L999, Tennessee was an

inconvenient forum and Ca.l i fornia was far mole suited to address the

current custody and visitat ion issues in this case. There was a ptio]]

hrstory of domestic violence between SEARLE and K.PFfSTER. California,

as the home of SEARLE and ATEXIS was obviously far bette, suited to

protect then from any further violence. As of Dece*iber 25, Iggg,

ALEXIS and SEARLE had resided in Cafifornia for oearfy nine months,

There can be no doubt that the distance between fennessee and

Cafifornia mas substantial and that this distance would create

tremendous f inanciaL hardship fo! SEARLE were she ordered to travel

back and fo:rth with AIEXIS in ordet to l i t igate fDture custody

drsputes. PDrsuant to [{OOVER's June 23, 1999 rul ing, the Tennessee

cour t  c l ea r f y  i nd i ca ted  i t  was  to  l ose  j u r j sd l c t i on  i n  s rx  mon ths  and

California lrou.Ld then be the proper forum for future custody issues,

A]l evldence regarding Aj,EXIS, school, medical/ps ychological car:e,

refationships, and home lras in Cali fornia. As such. Cali fornia was far

better. auited to decide any custody issues expedit iously.

The 6inqle cri teria that favored Tennessee was that the Wil l iar0son

County Juvenile Court was obvious_Iy more famil ia! with the history of

this case. However, there can be no doubt that the Califo:rnia court

could easily get up to speed on thls case by sinpLy reviewinq the

available cour:t records and transcripts. To suqgest that al l  of the

other. factors should be igno:red simply because of the Tennessee court,s

L 8

t 9

2 0

2 L

2 2

2 5

2 6

2"/

2 a

3 0



1

2

3

4

5

6

'7

8

9

LO

1l-

1-2

1 3

7 4

1 5

7 6

L'7

18

1 9

2 A

21-

2 2

23

2 4

2 5

2 6

2 1

2 A

f a m ' l j a r i _ !  t o i l L  h - . > s a  i s  . o n f r a r v  r .  t h o  i n t a n ^ a d  n , . ^ ^ c -  ^ F  , h a

UCC,IEA. Sidu)ly stated, by Decenber 25, L999, A],EXIS, home and l i fe were

in California and as such, that state was the app:ropriate forum for

1j-t igating any custody di.sputes. In contrast, Tennessee had fonq since

become an inconvenient forum for everyone except K. PFISTER.

SUBSTANTIAL EVIDENCE

(21 A court of anotber state does not have jurisdict ion under

paragraph (1). or a court of the home state has decl- ined to

exe rc i se  j u r i sd i c t i on  on  the  g rounds  tha t  t h i s  s ta te  i s  t he

more appropriate foium under 3427 or 3428, and both of the

fol lowing are true:

(A) The child and the chifd's parents, or the chitd

and  a t  l eas t  one  pa ren t  o r  a  pe rson  ac t i ng  as  a

pa ren t .  have  d  s ign i f i can t  connec t i on  w i th  th i s

s ta te  o the r  t han  phys i ca l  p resence .

(B )  Subs tan t i a f  ev idence  i s  ava i l ab le  i n  t h i s  s ta te

concerning the child,s care, protection,

training, and personal reLationships,

lSee Califarnia Fanily Cade Section 3427 ard ?enressee Code Annatated

Sec t i on  36 -6 -216 )

By Decenrber 25, 1999, ALEXTS, t i fe was ln Cali fornia with SEARLE.

OLher  tha '1  Lhe  p resence  o f  ha r  ra the !  i c  Te r -essee ,  A I t rX lS  had  no

connection whatsoever with Tennessee. Her school, her fr iends, her

doctors, her home, and her activit ies lvete al l  in Cali fornaa, As such,

there can be no credible argument that Tennessee was the more

: n ^ r ^ ^ r i  f , f 6  F ^ , , r n  f ^ -  1 i  +  i  ^-,--eation of custody issues after Decenber: 25,

1999 -

3 1
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TEE r�ENNES,SEE 6t'RT RIILT}'E S AEIER DECEN4aSR 25. 7999
WERE INUAT,TD El,'R I,ACK OE JARTSDZCTION A'ID ':[IRTEER. fiEEY CI,E:ARLY

XNDT.CXTE Z, LASS OE ;'T'D:TCTZL Il'PAFlTIAl-Ary

It is h'el1 settted that a Tennessee judgment or order enteled

itithout subject matter juiisdiction is void. @4!IZ_L._ GCIIEI (T"trn.

7996)  924  S .W.2d  678 ,  680 .  I f  Tennessee  d id  no t  have  i u r i sd i c t i on  a t

l h o  f i I i - ^  ^ F  -  n 6 i l + i ^ -  -Jther orders issued after tn]t init l .r

peti t ion were also invalid. Lee w. Lee 2004 wL 3O2I1A1 (2004

Tennessee Court of Appeals) (Altached herein)

In !ge, the part ies were married in Cali fornia in 1990. They

moved to Mempll is tenDessee in 1993. Their son WiLliam was bo_rn in

TeDnessee  in  1994 .  On  o r  aho r r f  San l  enhFr  ^ f  l qq l  ne t i t i one r  moved

to California with the chiId. As she had not been in Cali fornia for

the requisite si>< months to establish home state jui isdict ion. Bert.ha

Lee f i led for divorce and custody in Tennessee in Decenber of |ggj,

The Tennessee court entets f inal divorce decree and ar^/arded custody to

Bertha Lee in 1999. A Tennessee appeals coDrt aff irmed that rul ing

I a L e -  t h a t  s a m e  y e a r .  f s e e  p a q e s  1 - 2  o f  L e e  v .  L e e  a L L a c h e d  h e r e i n ) -

In Novembet of 2001, DanieL Lee f i led a petit ion for contempl and

custody change in Tennessee. Thls f i l ing tr iqgered a lonq and

contentious l i t igation history spanning nearly three years in a

Tennessee court. During that t i t igation, Lhe Tennessee court addressed

a]legations of parentaf mental i f lness, abuse of the chiId, termination

of visitat ion, and a myriad of leqal issues raised by Daniel Lee.

During this l i t igatlon, Bertha Lee repeatedfy questioned whether the

Tennessee court had jurisdict ion to heat the matter. And in March of

2003, the cou:rt held that i t  lacked jurisdict ion over the custody

issues and that Cafifornia was the appropriate forum, Daniel Lee

3 2
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appealed this decision. (See pages 2-6 of Lee v. Lee attached hereln).

In aff iELing the tr ial coutt,s decision, the Tenlessee Court of

Appeals reasoned that the ' .hone state of the child is one of the most

important factors for the court consider ln determinlng the question of

jurisdict ion". In determlning app:ropr. iate ju:r isdict ion in this case,

the count ul i l ized the applicable sections of the UCC.IEA codif ied in

lhe Tennessee Code Annotated. In doing so, the court determined that

the mother and child had l ived in Cafifornia for far more than the

requisite six months before the father f i led his petit lon in Tennessee.

Eurther/ the court found that the record was devoid of any evid.ence of

any current connection between the child and Tennessee other than the

fact that his father l ived there. Consequently. the tr: ial,  court \ /as

correct in dete.rmining that Cali fornia was the appropriate forum for

th i s  d i spu te ,  (See  pages  6 -9  o f  Lee  v .  Lee  a t tached  he re ln ) .

After aff irminq the Lrial court,s jurisdict ion, the Lee court

turned to the issue of whether the varlous cou_rt orders enrereo prlor

to that jurisdict ional f inding were rendered invalid by Lhat decision.

In deterlLining that those orders were nendered void by the jurisdict ion

dec i s ion ,  t he  cou r t  reasoned  tha t :

"since the tr ial court herein did not have iurisdict ion to
deter.mine the custody modif ication petit ion f i led by Mr. Lee when
it was f i led, i t  is certainly arguatle that i t  did ;ot have
jurisdict ion to enter other otders reqarding issues raised after
the f i l ing of the petit ion. Ho!,/ever, that does not mean they \, iete
not vafid for the pendency of the proceedings, but rather th;t
they have been t:endered void by the decision on ju:r isdictaon,,
(See paqres 9-10 of tee v. -tee attached herein)

lqq stands on al l  fours nith the facts of this case. Like, Lee,

Tennessee was the proper home state at the onset of the custody dispute

in this case. Like !ee, SEARLE lawfufly rnoved to Cafifornia nrith her

dauqhter and f ived there for more than six months before any new

l8
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custody dispute lras f i led- l , ike Lee. ALEXIS| only connection to

TenDessee idas the fact that her father K.PFISTER reslded. tbere. Like

!99, Cali fornia was the proper home state for K. PFISTER,S new motion

seeking chanqe in custody and visltat ion. Like !Cq, severaf motions

and hearings occurred over several months in Tennessee in spite of

SEARLE/ s continued objections to the jurisdict ion of that state.

Hqr,rever unlike !C.9, tire Tennessee court in this case has yet to

recoqnize its mistake and acknor.r. l-edge that Cafifornia wds rne

appropr. iate state for l i t igation of custody in this case. Unfike !g9,

the Tennessee court ignored the purpose of the UCCJEA i lr order to force

a singfe mother l iving i-n Cafifornia to f ight for her daughter in

Tennessee  so fe l y  because  the  fa the r  (K .  PFTSTER)  l i yed  the re -  Un l i ke

!99, a mother has not seen her young daughter for ove! cwo years as a

resulL of the actions of a ?ennessee court, Unl. ike !g9, a father with

l i t t le pi idr connection to his daughter, a criminaf record involvinq

druqs, guns, and viofence, a history of drug abuse and dornestic

viofence, and an lnabil i ty to properly care for the child ui i thout

assistance now has custodv of his daughtet: in either Tenoessee or

l-ouisiana.

The Tennessee court 's absolute refusal to ackno\dledge the purpose

of the UCCJEA or i ts bright l ine rules in this case is further

exacerbated by HOOVER,/NATIONS' complete _loss of impartial i ty and/or

fundamenta] fairness. There can no doubt that the dispuae oyer Aj,t jXIS

before HOOVER spanned fr.om October 17, 1997 through at least June 23.

1999 when SEARLE' s request to move to Cal. i fornia r,r i th her . laldhl-ar wr<

granted-

2 0
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There can be no doubt that this dispute lras nore often than not

caustic al}d wrought ln'ith almost constant accusatio4s that coufd try the

patience of any reasonable judge- Hoi{ever, there is rro case wnerean

the court is justi f ied in fett ing emotioos or frusttat ion get in the

way of applying the law fair ly to both sides. yet in this case. i t  is

clear that beginnlng in roughLy March of 1999, HOOVER/NATIONS simpfy

fet this dispute get the better of them and as a resutt. they misused

their judicial authority to punish and/or abuse SEARiL.

In his June 23, 1,999 ruting, HOO\GR acknowledged that his decision

neant Cali fo.nia would take ove! jurisdict ion of t l l is cdse Ll l  sLX

mon ths .  Ye t ,  rough ly  n ine  mon ths  l a te r  on  MaLch  9 ,  2000 ,  he  re fused  to

transfer jurisdict ion to Cali fornia and repeatedly ordered SEARLE and

AIEXIS to tr:avel. to Teonessee for further hearingg, Between March of

2000 and June of 2001, HOOVER continued to order SEARTE and AIEXIS back

to Tennessee on shott notice while refusing her ongoinq, efforts to

t rans fe r  j u r i sd i c t i on  to  Ca l i f o rn ia ,  Du r ing  the  June  7 ,  2001  hea r ing ,

HOOVER aqain refused to transfet jurisdici ion even after acknowledging

that the only factors support ing his decision to heep jurisdict ion l ias

the fact that K. PFISTER l ived in Tennessee and he (HOOVER) was

apparent-ly the only judge capable of addresslnq this case (See pg. 33

o f  T ransc r ip t  i n  Exh ib i t  41 ) .  f n  sp l te  o f  K .  PF ISTER,s  h i s to ry  o f

perjury before him (See Exhibit 12), HOOVER took K. pFISTER at his word

in order to find SEARI,E in contemgt on a nufiber of questionable

visitat ion complaints during the July 3, 2001 hearing. And in spite of

the fact that his abil i ty to impose custody sanctions for contempt was

1inlited to ten days, be ordered SEABLE to serve some 590 days of

cusfody (See Exhibit 41), In evafuating the fairness of such a

3 5
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s a n c L ' o n ,  i L  s h o u l d  b e  n o L e d  L h a E  o u r _ n g  - h e  e a r - t y  1 g g 8  h e d r l n g  r e l a . e d

to K. P! ' ISTER'S attenpt to obtain emergency custody of ALEXIS, the

court determined that he had provaded intentionalfy misfeadlnq and/o:r

untruthful pleadings and testimony (See Exhjbit 11) . In spite of thas

blatant disrespect towards the court, K. PFISTER was not ordered to

:  . i n ^ l q  ^ a t '  ^ f- -  /  _  cu  s rooy  '

During that same June 23, 1999 hearing/ HOOVER also awatded K.

PFISTER custody of AT,EXIS in spite of the fact that she had t lved !,r i th

h e r  " l o l h e r  s i ^ . e  b i r l h ,  h a d  L i m i ( e d  - e l a t - L o n s q i p  w i L h  h e r  f a ! h e !  d r d

ttlere was no formaf change in circurnstances warranting such a change.

Further, HOOVER ordered this change in custody with fuLL knowledge of

K. PFISTER's prior criminaf, donestic vi-o1ence. and drug abuse history

as well- as the existence of the various nental health Limitations that

, , 1 r  du11aL) ,  LU  ca re  fo r  h i s  daugh te r  w i thou t  subs tan t i a l

ass i sLance .

Even after ALEXIS was returned to Tennessee putsuant to HOOVER,s

improper  o rde rs ,  t he  Tennessee  cou r t . s  i nab i l i t y  t o  impar t i a l f y  add ress

this case continued r.na-bated. Dur. ingr the Septernber 10, 2003, NATIONS

se t  as ide  ove r  $18 ,000 .00  i n  back  ch i l d  suppo : r t  due  f r . on  K ,  PF ISTER

while order: ing SEARf,E to no\^7 pay child 6upport- During the Noveniber

18, 2003 hearing, NATIONS saw fi t  to permanently terminate SEARLE, s

tefephone contact l i i th ALEXTS. This action effectively cDL off alt

contact between SEARI,E and ALEXTS althouqh it  is Dnclear: from NATIONS,

rufing exactfy hou this was deemed to be in the best interests of

ALEXIS. And durinq the Apri l  29, 2004 hearing, NATIONS, f ike HOOVER,

:gno reo  l La  l i - [ i LaL ,Lon -  on  n i s  dno j ] i r y  l o  i r npose  .us tooy  ds  o  sanc t_on

and or:dered SEARLE to serve another 120 days ln custody simpfy because

2B
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she had fal led to pay chifd support as ordered. It  is important. to

note that during the hislory of thi6 dispule wtrile K- PEISTER paid

l i t t l e  t o  no  ch i l d  suppor l  and  ran  up  same S22 ,000 ,00  i n  a r rea rages .

neithei HOO\.ER or NATIONS ever ordered K-pFlSTnR to serve a s. ing]e day

in custody. Cfearly, SEARLE has been subjected to an unfair and/or

unequal application of Tennessee law. perhaps, had the Tennessee court

sinply applied the UCCJEA correst]y at the onset of the new custody

dj-spute in March of 2000, Cali fornia could have addtessed this case

fair ly and saved both SEARLE and AtrEXIS years of trauma and confusion

ttEt wilL no doubt pernanently inpact the well being of both of then.

TEiNESSEE @t,t�?

In  ea r l y  2001 ,  a f te r  res id ing  i n  Ca l i f o rn ia  s ince  June  25 ,  l ggg ,

SEARLE souqht to register the ?ennessee cxstody or:d,ers. She further

requested nodif ication of lhose orders. K. PFISTER inmediately oppo€ed

any nod.if icaLion atguing that Tennessee sti l f  had jurisdict ion- In

reali tyl Cali fornia had been the horoe state for purposes of

jurisdict ion under the UCCJEA since Decenber 25, Ig9g. Due to the fact

that K, PFfSTER was able to uti l ize his father's lesources in order to

engage counsel in both Tennessee and CaLifornia whife SEARiE was pro

per, he was able to cause various delays in the California proceeding.

Honever, SEARLE was linalfy able to appear before Judg-e Richard Denner

of the Los Angeles Superior Court on Apri l  16, 2001. In reviewinq the

transcript of this hearing lsee Exhibit 40), t ' , . to facts are cfear_

Eirst, Judge Denner had little interest inn hearing tlrc merits of

SEARLE's jurisdict ion motion and in fact, had f i t t le understandinq as

3 7
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to why lhe case rdas even on his cafendar. And second, SEARLE did not

have a luLl understanding of the UCCJEA and lacked the legaL training

- u  l r r u p d r r y  r . L r q d q c  L r r s  m d ! l e r .

The reali ty here is that SEARLE and AtEXfS had been lawful ly

residing in Cali fornia for nearly nine months before K. PFISTER fi led

his new custody motions j-n Tennessee. By the t ime SEARLE sought to

reg i sLe r  t he  Tennessee  c_us tody  o rde - rs  i n  Ca l i Lo ro id  dnd  mod :1y  Lne f i ,

s h e  a n d  A L E X I S  h a d  b e e n  l a h r j u l - y  r e s i d i n g  i n  C a l . f o r n i a  f o !  j L s L  s h o - t

o [  a  y e a r  d n d  d  h a l f .  B a s e d  u p o n  a  ]  o !  l h e  f a c L s  o i s c u s s e o  a b o v e ,

there can be no doubt that jurisdlct ion should have been assuned at

tha t  Ca l - i f o rn ia  hea r ing  pu l suan t  t o  Ca t i f o rn ia  Lav r .  (See  Ca f i f o rn ia

Fami l y  Code  Sec t i on  3421  and  3427-

what is truly alarming is what u/as not discussed at that

Cafifornia hearing. tghen Judqe Denner and/or Judge coLd apparently

spoke to HOOVER, i t  is c_lear that the only represertation nade by

HOOVER was that there was a motion pendinq in Tennessee that refated to

the residency of K,PFISTER- HOOVER apparently dld not mention to the

California judge that he was planning on presiding over a nhofe lot

n o - e  t h a n  ; u s L  a  h e a " i . ] q  o n  K .  P F T S r E a , s  r e s i d e n c y .  f n  s p i L e  o f  - h e

fact that SEARLE and ALEXfS had resided in Cafifor:nia for a vear an.J -

ha l f ,  I t rOOVER neg lec led  to  re l -L  Lhe  Ca l i f o ln -La  j Ldge  tha t  he  ndo  eve ry

i n t e n L : o n  o f  p r e s i d i n g  o v e r  y e !  a n o r h e .  h e a - i n g  r e g a r d i r g  t h e  c u s t o d y

of ALEXTS. ?here can be no doubt that HOOVER knew of these other

issues and intended to address them because K. PFISTER,s pfeadlngs

regarding a new request for. custody had been f i fed lvel l  befot e the

heaiiiiiing in California lsee ExhibiL 391 - The transcript furthet reveals

tha t  K .PF ISTER 's  counse l  was  comp l i c i t  i n  t h i s  Lack  o f  i n fo rma t ion  as

3 8
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h e  a l s o  a r q J e d  d u r i o g  L n e  C d -  i t o r n i a  n e a r i n g  L i a L  L F e  o 1 1 y  i s s u e

p e n d i n g  i n  T e n n e s s e e  w a s  t h e  h e a r i n g  ' e l a L e d  t o  ( .  P r l S l E P ' s  r e s : d e n c y .

Had e-ither HOOVER or K. PFISTER's counsel been forthcomj-nq with this

infomation, there can be no doubt that Judge Denner woufd have been

T a r  r ' o r e  a L L e n L i r ' e  - o  S E A R L F  p e r s i s t e n c e  r e g a - d i n g  t h e  j u r _ s o _ c L i o n

issue. lnstead, he dism.issed her arguments !,r i th l i t t1e interest and

t o F a - . a A  ; , , . 1 . A  -  6  I n  . ^ :  - , : 1  t n a l  L h e  u c c l t A

and Cal. i fornia la\d required him to do otherwise.

REIr'ovAL OF I{INOR A.IEXIS SEARLE (a*a: PEISTER) r'Rc'iI 1EE CUSTOW
OF EER ',o,IEEE TN CAJ.IEOENIA B.ASED UPON frUATTD TENNESSEE COTIRT ORDERS
WOI,ATED RESPONDE}I.I SEARI.E ' S STATE AND T.Z�DERAT @NSTITT/'IIONAL &IEETS

Al l  pe rsons  bo rn  o r  na tu ra l i zed  i n  t he  Un i ted  S ta tes ,  and  sub iec t

L o  t h e  j u r i s d i c t i o n  t h e l e o f ,  a r e  c i ! i  z e n s  o f  L h e  U n i t e d  S t a l e s  d n d  o T

the State wherein they leside- No state shal. l  rnake or enforce any 1aw

wh ich  sha l f  ab r idge  the  p r i v i l eges  o r  immun i t i es  o f  c i t i zens  o f  t he

U n ' L e d  S ! a t e s ;  n o r  s h a I l  a n y  s ! a t e  d e p r i v e  a r y  p e ' s o - r  o -  l i f e ,  I i b e r L y ,

or property, !+iLhoDt due process of 1ah,; nor deny to any person wjthir]

j L s  j . - i s d i c E i o n  L h e  e q L d l  p r o t e c t i o . 1  o f  L h e  l a w s .  t U q j t e d  S t a E e s

Constitut ion 1 4th Anlnendnent )

n ^ w  n ^ -  h a  . l a n r  i \ . e . 1  ^ f  l i f a  I  i n c ' r w  n r n n a r l - v  w i f ^ ^ , , t

due  p rocess  o f  l aw ,  o r  den ied  equa f  p ro tec t ton  under  the  l aws .

(CaTifotnia Canstitut ian Art icfe 1 Section 7(a))

A cit izen or class of cit izens may not be gr.anted privifeges or

immunit ies no1i '  granted on the same terms to al l  cit izens- lcal i fornia

Constitut ion A1:t icfe 1 Sectic,n 7(b)J

Be tween  March  9 ,  2000  and  Apr i l  29 ,  2004 ,  t he  Wi l l i amson  Coun ty

Juvenife Court in Tennessee (HOOVER and NATIONS) repeatedly fai led to

properly appfy the UCCJEA and/or fairfy apply Tennessee ]aw, This

3 9
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failure resulled in severe violations of SEARf,E state and federal

constitutional rights to due process and equal protection. Bul most

importantly this failure viotated her fundamental right to her

daughter. A daughter that was taken from her custody on June 1?, 2OO3

and has not been returned in nearly tlvo year:s. A daughter that she has

n o i  A v a _  h i d  h 6  < m : ' -  n r i r . i l . d F  o f  e n 6 : k  i ^ ^  . ^  - n  f ^ a  1 6 l o ^ h ^ n a  < i n ^ a

prior to Noveniber: of 2003- ?his damage has been imneasurable and

cannot continue. SEARLE has a r ight to the application of the UCCJEA

in the same manner received by every other cit izen. She should not be

denied that r iqht merely because K. PFISTExR has the benefit  of a fathe!

that ! i- i l - ] .  pay for attorneys to work t irelessly in two states to further

their ongoing hatred of SEARLE- In this case, ..mlght does nol make

r: igbt" and the onLy possible manner to corlect this horri f ic violation

of SEARLE's :r ights as a patent and cit izen of both California and the

United States of America is f.r Fhi< trrnr rhe rel luesceo

re-] ief .

X. PEIST?ER' S BI,AT,.ICI MISI'SE OE @ORI EIROCEsS IN OEDER TO BYPAI,S TEE
TAVE A'AT OF]DER A'TD XA.TJJIEAI}I JARSIDZCEIAN IN TEN,'',S.SEE AS WELT, AS TEAT

COOrc' S ONE S�IIIED EE&)R?S TO A&OM'DATE TEAT &AI, fuTE @ESUTI'EE A-
BT,AIEANIT DISREGAAD Foj.N @ INIENNO P�OP.PO€SE OF TN |'CCJEA AND TB WST

IfrE?ERES,fS OE AIEXAS SEAF-I,E laka: pFrs?tI.t

The UCC.IEA's jurisdict ional mandate requires chi ld custody

l- i t igation to take place in the hone state absent compell ing

j u s r i f i c d - i o _  t o r  r e m o v a l  -  n h e  r u l e  e x ; s t s  L o  p r e v e . !  a b d u c l  o n ,  c h i l d

stealing, and fonnn shoppingr. al l  of which conduct the Legislature

finds to be in the best interests of no one. Hafer v. Suaeziar Court

o f  San  D ieqo  Coun tv  (1981)  126  Ca . I -  App .  3d  856 ,  867 .  (See  a -Zso

Califar:nia Famify Cade Sectian 3428 ard ?eDressee Code ArjnoXated

Sectian 36-6-223) . The facts in Hafer involved a 19?7 divorce action
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1n San Diego Califor.nia whetein the father and p.laint i f f  was granted

custody of the three children. The plainti f f  and the chiLdren then

spent the next three years l iving in ldaho. In June of 1981/ the

mother and Defendant f i led a chltd custody modif ication actaon an San

Diego County Superior Court af leging emergency qrounds . pfainti f f

opposed the Defendant, s motion on jurisdict ional qrounds under the

UCCJEA. He contended that Idaho had long since been the chiLdren,s

home state and thus, the proper forum for Defendant's modif ication

motion. See Hafer at pgs 858-862. In concfuding that Idaho rras, in fact

the chiLdren/ s home stale, the ] lafer court reasoned as fol lows:
",Jurisdict ional disputes under the UCCJEA a!e not .. technica_L,, in
the sense of being ir lelevant to the \reffare of the f ivino
chj- ldren invofved. on the contrary, the act exists and d6fines
jurisdict ional l :ul-es to best serve the interests of the haoless
ch i l d ren  o f  d i vo rce .  The  pu rpose  o f  t he  ac t ,  as  s ta ted  by  i t s
d ra f te rs  and  by  a f l  t he  comnen ta to rs ,  i s  t o  nax im ize  con t i nu i t v
and stabiLity in the l ives of these children and to rninimize
d is rup t i on  caused  by  con t i nuaL  d i s loca t i ons  and  c r r s i : odw h : f1 - tF<  ^ f
the wlrr inq parentsi The act aims to make definit ;-; ;a 

"---- '-  ' -

predictable rules of choice of forum by which the par!1es musr
ablde. If  t l le courts do not enfotce these rules i ;  alf  cases, the
part ies !+i11 continue to f lout the latrr the dissatisf ied parent
alv/ays hoping some new forum \r i l l  be more snpathetic ]:o his or
he r  c la im ,  The  i ns tab i l i t y  caused  by  re fus i l -  t o  en fo rce
jur-isdict ional ruLes (and also l :ules governing choice of forum) in
this area, as in no othet, irreparably harms ihe interests of al l
conce rned ,  espec ia l l y  t he  ch j fd ren . , ,  See  I {a  fe r  a t  pqs  865_866

" In .  re  Marz : i aq?  o f  Qarnev . (L979)  24  Ca l .3d  725 ,  730 -731  s t ronq fy
emphasizes children,s need for stabit j ty and continuity. So itso
does the act. The home state concept is therefoae of ahe utnost
importance in the act, requir ing the courts, when possible, to
choose that fon]m to adjudicate custody disputes. The children. s
home is the presumptivefy corl:ect forum- A showinq of neeo !o
chanqe custody does not alter the facr that the moaif ication
plocess idif l  be less harmful to the childt en if  conducted near
thel.r present home- Thus, het e no reason appears to be favor the
Cafifornia fonrm unlesg one ass:umes inabil i ty of the ldaho courts
t o  d e c : d e  t h e  m a L L e l  f a i r l y .  - f h e r e  i s  n o  J a c t u a - L  o r  l e g a l  b a s i s
for such an assumptlon and it  violates the fu1l faith and credit
doctrine. ft  is countelproductive to the aim of continuity, which
the act seeks to uphold, to draq chifd:ren, as here, into a distant
state to l i t igate and rel i t igate custody, simply because the
noncustodial parent desires i t . , .  See Hafer at pq, 866

4 \
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"The halm done to chiLdren by these experiences can hardly be
overestirated- It  does not require an expert id behavioral
sciences to know that-a chi ld, especiafly during his,/her earfy
years and the years of growth, needs security ana stafi l i ty oi
environment and a continuity of affection. A child who hai never
been given the chance to develop a sense of betonqing and whose
personaL attachments when beqinning to form are ciueily disrupted,
may we.L1 be crlppled for f i fe, to his/her own fasting ietr imeirt
and the detniment of society,- See lJafer at pgs. 866:g67

What has been lost during the qamesmanship of K.PFISTER and

improper aid of HOOVER/NATIONS is the simpte fact that at the center of

th i s  l i t i ga t i on  s to rm s tands  a  1 i t t l e  g i r l ,  A  l i t t f e  g i r l ,  , Jho  a lmos t

from birth has been caught in a heated custody battfe. A ] i t t te gir l

who moved to CaLifornia in June of 1999 amid the promise of a new start

and a stable home. A l i t t le gir l .  nho, l-ess than eight months after

arrlving in Cali fornia, was forced to endure repeated snoft noclce

tr ips to TeDnessee for even rnore contentious hearings. A t l t t le qir. l

that just six weeks shy of her seventh birthday, fast gt_impsed her

rnother in handcuffs before she was taken to polinsky Ceni:er, A l i t t le

gir l  t 'hat, after being taken from her nothen with l i t t le expfanation,

was forced onto a plane and returned to Tennessee without the mother

she had spent her: entire l i fe !r ' i th. A l i t t le girt ! ,rho has not laid eyes

on her mother since Lfune L-l ,  2AO3- There can be no doubt that the

damage to ALEXTS as a resu.Lt of the last two veats wiff be

lmmeasurab le.

This case invofves exactfy the kind of case history Lhe UCCJEA was

intended to stop. It  involves the horri f ic damage to a young child

lhat can occur when an interstate custody batt le runs amok. Had the

UCCJEA been properly applied here, none of this damaqe would have

occurred. Once HOOVER gianted SEARLE, s request to move to California,

that state shoufd have become the home state in six montns. K- PEISTER
2 7

2 B
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was determined to not let that happen. Rouqh.ly nine months later, he

began a constant streanl of pleadings in Ternessee that sought contempt

t ind ings  on  a  nyr iad  o f  i ssues  as  we -  
as  a  change o f  cLs lody .  Ra lher

t han  hono !  t he  UCCJEA and  f r : ne fa r  i r r r i e . r i - r_ i ^n  r ^  r - : l i f o rn ia ,

H O O V E R / N A I J O N S  L o o K  L n e  b a j t  p - e s e n - e d  b y  K .  o .  r S T E R  a n o  s i n p l y

continued to preside over the case as i f  SEARfIE and ALEXIS sti l t

resided in Tennessee.

C a l i f o r n i d  w a s  L h e  p r o p e r  h o m e  s L a L e  a - d  o a d  p r o p e t  j u r i s o i c r i o n

over this dispute. K. PEISTER could have had a fufl  and fair hearing

' c r ^ . t . '  i c ^ . . - -  -  . 3 l i t o - r n a a  d S  h e  w a s  n O  S L r a t  4 e r  - r  t - F

Californj-a courts and obvj-ously had the resources to do so, The

Ca.Lifornia court woufd have had fuff access to al l  of the local

e v i d e n c e  d n d  L \ e  i m p a c L  a n d  d ; s t J p r i o n  o l  t n e s e  p r o c e e d - n g s  L o  A L E X I S .

I i fe would have been minimaf, Iostead. HOOWR/NATIONS ignored the

UCCJEA and applied their onn 1aw to the detriment of Af,EXIS and her

nother-

u�EE nRONemL RETENEA] OE AI,&xaS SEARLE laka: pEIgr:BRt IN TENNES,S�EE
SI]'.CE ON OP A&)EI JI',jE 1.6. 2OO3 'x,ES NOIT REEDEE EEn,yE,SsEE

18 ITEW EC''E SIAIIE AND/@I TEE AS.P..RdPF.I:A':E S�TAIE EAR ;IT'RIsDICTIAN OE
C{JRRENT CI'STODY ISS.r]ES

There have been UCCJEA cases wherein there has been substantial

delay before the cases were brought to a f inat conclusion and the

chlldren were after a "rrongful remova1,,. fn these cases there have

b e e n  u n a n i m o u s  a g r e e m e n t  L h d t  s u c h  d e . d y s ,  ( i . e .  t i m e  s p e n t  s e a r c h i a g

for the chifdren, locating an attorney, seeking 1a\,/ enforcement

assistance, or " judicial delays") cannot be considered and the case

must be dealt with as if the proverbial clock had stopped at the time

of the children were wrongful ly removed.
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L v e n L  s  - h a l  b a v e  o c c - r r e d  a f L e r  a  w - o n g r J l  r e [ o v d l  o r  w r o n g f u l

retention cannot be considered by the court since to do so wouLd

f:rustrate the purpose of the UCCJEA. This issue has been addressed by

va.rious courts inside and outside of Cali fornia and a samplinq of these

Lo ld -ngs  - s  i nc luded  as  l o l l ov , / s :

"S l rh ie . t  m ; i f e r  i r r r i s . t i c t i on  e i t he r  ex i s t s  o r  does  no t  ex i s t  a t

the t ime when the petit ion is f i led with the court.. .  Facts developing

a f r  F - h . f  - . . ^ h  a q  - h -  l o r d - h  - r  r ' i . 6  F n 6  ^ h i  ^ . p ^  h a v e  n o w  b e e n  i n

California, cannot be considered when deternining whelher. the court

- i n i L i d l L y  h a d  . L , L i s d j c L . o n  L o  h e a i  t h e  a c t i o n " .  R e x . a r d  v .  R e x t o r d

( A l a s k a  1 9 8 0 ) 6 3 1  P . 2 d  4 ' / 5 ,  4 ' 7 8 .

" T n  ^ , , r  r l i  a L ,  r h 6  h o f f 6 r  r , r , a  i c  , h r r  c " l - , i a - i  m a '  r a r  i , 1 r i c . l ; - + i ^ r

either: exists or does not exist at the t ime the actlon is conmenced.

Otherwise the absconding parent is encouraged purpose.ly to del.ay a

pending' custody proceeding: in order to gain t ime to establish

s ign i f i can t  con tac t  w i th  the  s ta te " .  P las  v .  Super ja r  Capr t  (1984)  155

C a 1 . A p p . 3 d  1 0 0 8 ,  1 0 1 5 .

"We, as a col lrt  of Larr, must consistentfy refuse to condone what

has happened here i f  the aims of the act are ever to be achieved. It

i s  e s s e n L i a l  L o  d i s c o u r a o e  D a r e n t s  t r o m  u n n e c e s s d r y  c h i l d  s L e a l  i f g .  S o

Lonq as they have any hope of succeeding in such rnaneuve r s... they wilf

co_ t i n le ,  . r eq - reLLab ly ,  Lo  engage  in  such  co rdL l cL .  The  Leg is lacu re  has

decided stlch conduct is not io the children's best interests. I^/hen we

app.Iy the law we act in the children's inierests." Hafer, Supra.

"On renand, the court may not consider Alyssa's cutrent

c - r cumsLances ;  _a the - ,  ! he  cou - r t  musL  cons ide r  v , , he the r  i !  aao  sLb jecL

mat te r  j u r i sd i c t i on  as  o f  Janua : ry  2001  lwe f fe r  v .  WeTfe r  (Wyo .1998)  960

A 4
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P-2d 493, 4961 To do otherwise .r,/ould undermine the tegislat ive

function. the purposes behind the UCCJEA, s jurisdict ional requirements,

and  the  bas i c  doc t r i ne  o f  sub jec t  ma t te r  j u r i sd i c t i on . , ,  l n  Re  A lyssa  F .

(20a3)  112  Ca l -  App .  4 th  846 -

"The fact that the chlldren have been in Florida since 1978 and that

F Io r ' da  nay  now have  become !he - r  \ hone  s tdLe ,  pend_ng  the  tengchy

resolution of this appeal sha1l not be considered by the tr iat court in

. l A f c r m i  h i  n ^  i i r r r i  < ^ i  - + ;  ^ - zr u ! l o s r v L r u r r  -  E e s l e r  v .  H e q f e r  ( F L a .  A p p .  1 9 8 1 )  3 8 3  S o . 2 d

' l . 1  3  4 ,  r  I 3 l  .

TlEre can be no doubt that Ca.Iifornia was ttre appropriate hone

s t d l e  f o c  p u r p o s e s  o f  j u r i s d i c L i o n  o v e r  L h e  c u s L o d y  d : s p u L e  r a . s e o  b y

K .PEISTER. in  March  o f  1999-  Due  to  i nab i . l i t y  o f  t he  Tennessee  cou r t  t o

impar.t lal ly apply the UCCJEA to this case and rel ioquish jurisdict ion,

ALEXIS was taken fr:om her mother in June of 2003 and she has not seen

her since. Due to SEARLE's pro per status after the loss of ALEXTS and

the Tennessee court 's unwilf ingness to provide a copy of the relevant

court f i les, roughly two years have passed since AfTEXIS was taken to

either Tennessee or Louisiana- Eor that reason, K.PFISTER wil l

undoubtedly suggest that Tennessee or Louisiana is now AI-EXIS, home

s t a l e  T o .  p u - p o s e s  o f  j u r j s d i c . i o n  o v e r  L h - l s  d i s p u t e  o - r  L h a L  o n e  o f

those slates is the more convenient forum- However, there can be no

doubt from the discussion above that ALEXIS temovaf from California

occurred pursuant to a Tennessee order that lacked proper jurisd_ict ion.

As a result,  that June 2'7, 2007 or:det and afl  subsequent orders issued

by that court in this case were invalid and remain so. Accordinqly,

AI'EXIS is being wrongful ly held in Teffressee and the t ime n@ridrl . ir i . in-
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which her recovefy has been sought can not support a new home state

f  i  n . l  i  hd  r rn . la r  l -h6  T laa . IFA

@titc'�usIoN

On June 16, 2003, SEARLE and AIEXTS were f iving happaly in San

Diego County. AIEXIS was in school and doing welf ! 'hi le SEARf,E was

working and caring for her daughtel:,  s needs. On June 1?, 2003, while

trying to ensure proper steps were taken to address a domestic violence

incident next door, their lrorld was destroyed. The UCCJEA was created

to avoid put an end to this t lpe of destluction and the peLmanent

. l2mege interstate custody batt les can cause to the deveLopment of

ch.i ldnen. K. PFISTER, with the aid of HOOVER/NArIONS, has managed to

bypass the UCCJEA and realize h_is l i fe goal of tomentj-ng SEARI,E in

evely way inaginable for as fong as hLrmanly possible, This court has an

ob l i ga t i on  to  p ro tec t  a  Ca l i f o rn ia  c i t i zen  f rom th i s  t ype  o f  i n t ra -

state abuse, For al] of the reasons stated above, SEARLE respeqtfulfy

r e q u e s - s  t h a t  L n e  c o u r r  q r a n L  L h e  f o l - o w i n g  ' e l . e f :

Respondent TAMMY SEARLE reque.sts xhat the caDrX make the fol lawinq

findinqsi

l .  - h e  S t a L e  o f  C a l i f o r n i a  h a d  p r o o e r  j D r i s d i c L - i o n  o v e !  c u s L o d y
issues related to Alexis SearLe (aka: pflster) as of Decenbet
? q  1 0 0 0

2. There were no substantive t ies to Tennessee as of December 25,
. 1 9 9 9  t h a t  l d o u L d  w a r r a _ -  ^ d - - i .  e . l  i ,  - i c l ;  - r r ^ n
issues relared .. "rili"";::;l:"?"i:i';?i::::n.over 

cusloclv

l -  A n \ ,  T F n h a q a  ^ r . i a r e  r a l i l 6 A  + ^  ^ ! r c r ^ ^ t ,  ^ r, :  A lex -Ls  Sea  "1e
(aka :  ? f i s te r )  l ssued  a f te r  Decenber  25 l  1999  l acked
jur: isdict ion pursuant to UCCJA and wer:e therefore invalid.

4. The removal of Alexis Searle (aka: pfister) fron California and
transfer of her custody to Petit ioner PFISTER pursuant to
invafid Tennessee court otder.s was improper and a violation of
the State and Federa.L Constitut ional r ights of Respondent
SEARLE.

4 6
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Respondent TAWY SEARLE a-lso regirests that the caDrt make the

falfowing arders I

1 -  Pe t i t i one r  PF ISTER to  re tu r .n  A lex i s  Sear1e  (aka :  p f i s te r )  t o
the custody of Respondent SEARLE in California.

2. Respondent SEARIE is to have sol.e custody of Alexis Searle
(aka :  P f i s te r )  sub jec t  t o  v i s i t a t i on  as  th i s  cou r t  deems
apploprlate -

3. Petit ioner PFTSTER is to pay chr-Id support and arredrirges
subject to pr:oof at hearing set by this court.

4. Respondent SEARLE, s attorDey,s fees subject to proof at
hea r ing  to  be  pa j -d  by  pe t i t i one r  pFTSTER.

DATED: 4  i ^ , \o f

Respectfuff y submitted,

Law Of f i ces  o f S tephen  c .  C ]  i ne

Attorneys for Respondent
TAMMY SEARI,E

4 1
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Appeaf from the Chancery Court for Sheiby County, No. D-27933-Ifii D.J. Alissandratos, Chancelor.
Daniel M. Lee, Colllewille, Tennessee, Pro Se.
+C41n.Pafford Dobson. Germantown, Tennessee, for the app€llee, Beta lv.largadta De Los Rios Lee.
Paul c, Summers, Attorney General and Reporter; pamela A. Hayden_Wood, S;nlor Counsel, In Defense
of Tenn.Code Ann. q 36-6-101(a)(1).

!A RICIA l- COTTRELL, J., delivered the opinion of the court, in which WILLIAM C. KOCH. JR., p.J.,
M.S.. and FRANK G. CLEMENT, JR., J ..  joined.

OPINION

PATRICIA J. COTTRETL, J.
*t As pnrt of a divorce, the trial court granted custody of the parties' child to the mother, with visitauon
by the father. The father Bppealed, and this court aJfirmed the tria' court. The father subseauenuv filed
a petition to chdnge custody. After lengthy proceedings brought on by various filings by the partr;s, the
trial court ruled that it no longer had jurisdiction over the chlld's custody. we affirm the jurisdictional
rullng, maklng all other tssues moot.
Berta Margarita de Los Rios Lee and Danlel Mark Lee were married In Torrance, california in 1990. They
moved to the Memphis area in 1993 when Mr. Lee, an employee of Federal Express, voluntarily
transferred there. The parties'only child, Wllliam Alvaro Lee, was born In this;tate h 1994. The
mariiage relationshlp deteriorated, and in september of 1996, the wife retumed to catifornia raith the
child. In December of the same year, she filed a Complaint for Divorce in the Shelby County Chancery
Coud and asked the court to grant her custody of William. The husband filed an Answer and
Counter-Complaint for Divorce and also asked for custody of William.
During the pendency of the divorce action the trial court entered a consent order allowing Mr. Lee two
weeks of visitation with William every month. His periods of visitation were marked by apparent
confuslon on his part over their duration and by continuing conflicts over the boundaries of each
parent's authority. The difficulties the parties experienced with visitation during this period are more
fully recounted in lee v, tee. 66 S.W.3d 837 (Tenn.Ct,App.2OOt)
The parties-ultimately stipulated to the grant of an absolute divorce pursuant to Tenn_Code Ann. E
36-4-129(b) The trial court conducted a bench trial to determine the question oiii]IdJ-custody and some
lnd€cided property issues, and subsequenuy entered a Final Decree oi Divorce and gra;ted custody of
william to hls mother. Mr. Lee was granted visitation every other weekend and additional visitation
dudng christmas and school vacations. on appeal, tbis colrt affrmed the trial court,s custodv and
visitation arrdngement. lFNll see tee v. LEe, supra. The decisions rendered by the triat couri and by
this court did not signal an end to the parties' struggles over visitation or custooy.

EI!.L While we found the trial court's award of visitation to be

appropriate, we noted that a change had been subsequendy made in William,s school
schedule which could affect visitation. we accordingty directed the trial court to consider
that change on remand.
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I. TRIA|. FR()cffi A'ID ISSU ES ON APPEAL
The proceedjngs that are the subjed dtlrb A,t.I b€gan with the filing on November 19, 2001, by Mr.
Lee ofa Petition for Contempt ltlal and b Olr|ge Custody. As he had jn prior proceedings, Mr. Lee
appeared pro se. The petition alleged that tlEre had been a material change of circumstances and that
Ms. Lee had tried to minimize or negEte hls ft*attonship v{ith William, to the detriment ofthe child. The
mother's response denied the f.th€r's a[egatirns and claamed that he had abused his visitation
pdvileges in violation of sp€cific prorridoos in the Final Decree and should himself be held in contempt.

ENa Some of the contempt allegations related to disposition of real property in accordance
with the davorce decree and are unrelated to custody and visitation issues.

In an unusual legal strategy, Mr- Lee's petition asking the court to change custody and find the mother
in contempt for violating the prior custody and visitation order began with a challenge to the court's
jurisdiction. That challenge was based on alleged constitutional inffrmities in Tenn.Code Ann, g
36-6-501(a)(1), the statute authorizing courts to award custody. IFN3I The same or similar
constitutional aiguments would be raised by Mr. Lee wlth regard to almost every issue that arose.

Fll3. The Attomey General was notjfied, as ls required pursuant to Tenn. R. Civ. p. 24.04,
and intervened,

*2 Mr. Lee's choice of litigation strategy was unsuccessful and even counterproductive, for not only did
he fnjl to achieve a change of custody, but hls vlsitation rights were suspended and he was unable to
get them restored. We have read all the transcripts of proceedings in the record (six in all), as well as
reviewing all the fllings. IFN4l Although we have determined that only the jurtsdictional issue need be
resolved in this appeal, we w'll briefly dlscuss the more slgnificant proceedings in the tdal court to give a
better understanding of the context of the rulangs. The parties filed many, or as the trlal court once
observed, "innumerable," motions, and thmughout a sedes of hearings, the trial court attempted to
deal with those moUons in an orderly fashion based on the parties,setting them for hearing and in
recogn)tion of the interdependence of some of them.

E!!!L We note that the mother was not present at any of those hearings, although she was
represented by counsel. The father was prc se, and v/as not called as a witness. The
hearings focused almost exclusively on arguments on legdl issues or procedural motions.

Along with her answer and counterclaim the mother filed a motion for a psychological examination of
Mr. Lee under Tenn. R. Civ. P. 35. She contended that the fatheis mental condition was in controversy
because he had allowed his son to view inapp.opriate violent matedal and had inflicted emotional abuse
upon him during visitation. She alleged the examlnation was necessary due to concems about the
father's fitness for unsupervlsed visitation.
The father filed a response to the motlon in which he stated that the court had alr€adv issued such an
order on January 24, 2001, so a new order was not necessary, even though he had not yet complied,
[FN51 He also re-asserted constitutional challenges to the statute authorizing courts to make custody
awards, The trial court conducted a hearing and granted the mother's motion, expressing its own
concerns based on its observatlons. The court determined that the father's psycholoqical status had to
be determined not only for the purpose of custody and visitatlon, but also for the question of whether
he was competent to proceed in the litlgation, The court stated that "the threshold at issue in any
litigation is first and foremost the competence of someone to be able to proceed.', The detailed order
flled by the court included a strid schedule for the father to submit to an evaluation bv the Drofessional
named by the mother.



fla The transcript of the hearing of lanuarY 23, 2{X12, also indicates that the triai court
had orally granted a similar motion in lanuary of Z)01, but through an oversight the courts
written order had omitted that ruling. our teco.d iodudes no filings prior to Mr. Lee's
petition.

six months later. the mother filed an "Emergency Petition to Terminate Visitation or, in the Altemative,
Supervised Visitation.'The Petition noted that the results of the ordered psychological examination had
not yet been tendered to the court fFN6l and alleged that the father had engaged in a va.iety of
abusive behaviors against the child during vGita6on. In later appeamnces, the fathe. denied those
allegations.

tlq Although the had father finally submitted to the psychological examination, he did not
pay the psychologist 39 ordered by the trial court,

and the psychologist had not released the report.

The original Complaint for Divorce had been brought in the court of Chancellor D.J. Alissandratos, and
he had presided over the case since that time, But he was off the bench on the day the mothei's
Emergenry Petition was filed. The Petition was therefore heard e( parte by Chancellor Walter Evans. On
)sne 21,2oo2, he issued an order enjoining Mr. Lee from exercising visltation with his child, "until

further orders of this court to the contrary" and set a hearing for a date one month later on July 22.
*3 Mr. Lee filed a Motion to Reconsider and to Restaft Visitation (the first of several motions seeklng
this relief), and Ms. Lee filed a motion to re-appoint CASA to investigate her allegations fFNTl or, in the
alternative, to appolnt a Guardian ad Litem for the same purpose and to rePresent the jnterests of the
child. The father fited a response in which he asked that a CASA investigation be performed with the
mother to bear the cost and that no Guardlan ad Utem be appointed.

flz CASA had apparently done two home studies durlng the Initlal divorce proceedihgs.

At a hearing on some of the various pending motions on July 19, the father attempted to have the
emergency order lifted, but the trial court decided to hold all matters in abeyance until receipt of the
report of the psychologist who had been appointed to evaluate Mr. Lee, By the time of the next hearing,
october 4, 2002, the chancellor had finally obtained access to the psychologist's report. On the basis of
the reDort, he found the father to be competent to proceed $,ith the litigation unassisted.-[E!!!]

lNq The chancellor quoted the report during the hearino as saying that the personality test
"produced signiRcant elevations on set scale six indicating problems with suspiciousness,
sensitivity to criticism, extreme misttust of others and a sense of persecution. This
elevation was significantly related to questions which artjficially elevate the score due to his
current involvement in the legal pmcess." The court went on to say that "Mr. Lee has
become deeply involved in the various legal subjeds which may at times obsqjre the real
issues lnvolving his son," The psychological report itself is not In the appellate record. The
tEnscript of the record indicates that Mr, Lee never moved the trial court to have the
psychological report from the Rule 35 mental examination entered Into evidence. He has
filed a motion in this court to supplement the record with that report. Under I9!!,B4pp-L
24(e), such a motion should be submitted to and settled by the trlal couttr whose
determination is

conclusive unless there are extraordinary circumstances. Mr. Lee's motion in this court does
not suggest that he filed a motion in the trial court to supplement the record. Instead. it
recites only that he asked the trial court clerk to put the report in the record, and that he
asked the appellee's counsel if she would agree to the supplementation- We note that under



Jenn: R.App_ P. 24(o) no court may add or subtract from the record ,,except insofar as maybe necessary to convey a fair, accurate and comprete account of what iranspired in the triarcourt with respect to those issues that are the bases of appeal.' Mr. Lee is not chajiengingthe.accuracy of the findings in the report nor the tnal couri,s explictt adoption ofthosefindings. Further, the inclusion of the report In the appe ate record is not necessary toresolve this appeal. The motion is accordingly denied.

The chancellor considered a number of motions during the same hearing. includjng the fathe/s motionto recuse, which was denied. and his rnotion for sanctlons agdinst the niotnef for iequestihg thepsychological examination, which was rikewise denied. At this hearing, the f;her tried to raise thequestion ofvisitation, but the court stated it vvourd notrure on $rat ol otrer penoing issues regardrngthe custody arrangement unti' a Guardian ad Litem had been appoinGJ uno i,.o u ."port. The courtordered the appointment of a Guardian ad Litem for the chitd. fli,,91 
--- - -

ENA The father objected at the outset to the appojntment of a cuardian ad Litem. In laterfitings and hearings, he asserted that because oi the chancellor,i aiieteo oias against trim,any such appointment by the court wourd inevitabry read to an unfavJraote resurt for himand insisted that he himself shorrld be allowed to choose the Gua.dian iC fitem. He alsomade an argument that because the order appointing her referslo ihetuarcian aO I-ltemas "the guardian of the person,, of the child, it was ai unconstitutionaiinfringement utonhis rights as a parent.

The court also discussed, but did not rure on, the jurisdictionar issue which had been raised earrier, Thecour't observed that it continued to be concerned about its jurisdiction underihe unirorm chird custodylurisdidion and Enforcement Act, but agreed that other iss;es had ;eq;ir;; ;sotution before it couidproceed with that question. The trial court wanted to hear from the Guardian is Lttem on tfrejurisdaction issue so that the chjld's inte.esr was represented.
The report of the Guardian ad Litem was slbmitted to the court during the hearing or ranuary 17, 2003.The report stated that caltfornia had long been william's home stab ;d thai it was in the chitd,s bestinterest that matters of custody, visitation, and chird support be heard in th; courts of that state- Thecourt found it no tonger had jurisdiction over custody, tit,trO.l

FN10. The court also declared that it would retain jurjsdiction over the dtsputes retatecl tothe distributioD of marital prop€rty in accordance with the divorce decree, specificallydisposition of rear property in Tennessee and the contempt alegations retated thereto.

At the end of this final hearing, not in respohse to any request, Mr. Lee asked to strike hjs motion torestart visitation, and the court agreed since ,,it becomes moot. It bec;;;;;e for Caltfornia.,,An oroer memoriatizing the court's decision was entered on March 27, 2003, entided ,,Order on Transferof J,risdiction as to Custody and Child Support Issues pertaining to l,fino. CiiiA.,, tn It, the court heldthat the Tennessee court did not have con'nuing Jurisdlction o;, auatoOy ina uiait"tion decisionsinvolving the chitd. It also found that, although it had discretio, to i"iiin lrtf,ont' over the issuesrerating.to chird support, those matters shourd arso be transferred to c;[f;;i;. tiNl1l nis appeitfollowed.

r!1"!!!: In discussing the timing for rerieving the Guardian ad Litem of his responsibirities, thecourt recognized that a finaljudgment would be

issued rater,.presumabry on the property distribution and rerated contempt issres the courtretained. Although we cannot locate that judgment in the record, tr.-iee Ooes notchallenge the court's decisions as to thosa issues. No one has raise; ant finality issues, and



: ]s- th_e,stalute !!a! purports to grant courts jrrisddi'| over children of divorceo parenB
T.C.A. 6 36-6-101(al(1), which the attomey gEner-id has not said is constitutiondr,
unconstitutional under the Tennessee and United Stat€s Constitutions?

10. Was the reopening of a res judicata ord6, to allow mother to take the child out of the
country, an abuse of discreflon?

11. After 14 months of litigaflon whe.e the mother requested and tiial iudqe issued
numerous moclifications to custody and other orders, was the trial judgi,s purported
w,thdrawal under the Uniform Chjtd Custody Jurisdiction anO enforZem"eni Act pnor to all
matteG being adjudicated and appealed as of right Ltnder Tennessee law, an abuse of
discretion?

12. If any of the issues ralsed. briefed, and argued under Tennessee law are declined to beanswered by this Court, does that allow another state to adjudicate Tennessee statutory
and constifutional law in an appeal as of right?

E!1L An example a.e tvtr. Lee,s objections to the order that he undergo a psychological
examination. That exdmination has been completed;

its results were not used in any ryay that injured Mr. Lee,s position; and he wants to include
it in the apoellate record.

j
I
{
{
T
I
I

rennessee's version of the untform chitd al:,j.tlj;P'jffiXl "nd Enforcement Act (ucoEA), .
Tenn.co.de Ann. 6 36_6_201 et seq, governs Jurisdictional conflicts between Tennessee and other statesover child custody. lFN141 As stated in the Act, one of jts purposes is to ,,[p]romote cooperation with
the courts of other states to the end that a custody decree is rendered in ih;t state which can bestdecide the case in the interest ofthe child.,' Tenn.aode Ann. 6 36-6-202(2)_

IIILL The deflnitions portion of the Act specifically states that a ,,child custody
determinatlon, or a "child custody proceeding,, includes determinations or proc€edings
involvlng visitation as we 

 

as child custody. Tenn_Code Ann, q 36_6_205(3j & (4.).

The home state of the chird is one of the most important tuctors for the court to consider in determiningthe question of jurisdiction, and that term is defined in the statote."Home state" means the state In which a chird riv_ed with a parent or a person acting as a parent for atleast six (6) consecutive months immediately before the commencement of a child Zustody proceeding.
In the- case of a chird ress than six (6) months of aqe, 'hohe state" means the state in whrch the chfldrlveo rrom brrth wth any of the persons mentioned. A period of temporary absence of any of thementioned persons is part of the period.
Tenn.Code Ann. 6 36 6-205( /).
Even though the chi'd in this case was livang with his mother in carifornra in 1996 when she fired fordivorce and custody' it was not his home state at the time, because he had not yet rived there for sixmonths The mother was correct to fire in Tehnessee, since rt had the jurisdicuon to make an initar chirdcustody determination under Tenn.Code Ann. 6 36-6-216(a)(1). 

-

A Tennessee court making the initial custody uetermination generally has continuing jLfisctiction over its



own child crrstody order. However, after the child has lived in another state long enosgh for that state
to have become the child's home state, that jurisdiction may end.
(a) Except as otherwise provided in 5 36-6-219, a coLrrt of this state which has made a child-custody
determination consistent v'rith this part has exclusive, continuing jurisdiction over the detemination
unti l :
*5 (1) A couA of this state detemines that neither the chitd, nor the chitd and one (1) parent, nor the
child and a person acting as a parent have a significant connection with this state and that substantial
evidence is no longer available in this state concerning the child's care, protection, training, and
personal relationships; or {2) A court of this state or a court of another state determines that the chiid.
the child's parents, and any person acting as a parent do not presenfly reside in this state,
(b) A court ofthis state which has made a child-custody determrnation and does not have exclusive.
continuing jurisdiction under this section may modify that determination only if It has iurisdiction to
make an initial determinatioh under 5 36 6-216,
Tenn.Code Ann. E 36-6-217.
Since Mr. Lee still resides tn this state, detemination ofjurisdiction must necessarily rest upon
sirbsedion (axl)- The first part is clearly met becnuse William and his mother have been livino in
california since 1996. The other requirement is that the child no longer has a signiflcant conne"ction with
this state and that substantial evidence is no longer available in this state concerning his care,
protection, trdining, and personal relationships.
The partles originally married in Catifornaa. The chitd was born in this state, but his mother took him
back to califomin vvhen he was two years old. The father exercised visitation in both califomia and
Tennesgee. but prirnarily in califomla. That visltaton was $spended during these proceedings before
the trial court ruled that it no lonqer had jurisdic{on. The iecord does not;ontain any evidence of anv
current connection between the child and this state other than that his father llves here.
The type of connection and evidence meant by the statute must be considered in the context of anvproceeding to modify an existing custody arrangement, whlch is what Iyr. Lee souqht when he Initr;ted
these proceedings. Once a cou* has establlshed a custody ol. parenting arrangement. Including a
visitation or resldential schedule for the non-custodial parent, that order can only be changed 6r
modified if the court determines (1) there has been a material change in circumstances since the inlUal
custody order and (2) that modification of the existing arrangement is in the child,s best jntercsts.

; Kendrick v. Shoemake, gO S.W.3d 566, S7O(Ifnn,?oo?). Th€se determinations. of @urse, must be based upon evideniE--auced at a heartn!-
where both partaes have the opportunity to present evidenc€ and challenge the other party's evidEnce.
There can be no question that virtually all of the evidence related to Willi;m,s current situauon. and
therefore relevant to a determination of hls best interests, will be Drovided by witnesses and records in
California.
In .esponse to Ms. Lee's €mergency petition, Mr. Lee flled his own affidavit and those of two other
people who/ according to Mr. Lee, had knowledqe of William,s condition durino his visits in Tennesee.
[FN15l The purpose of these affidaviG, hov.ever, was to contradict the alleoailons made bv Ms. Lee in
support of her emergency petition to suspend visitation. while they mav ha-ve limiled relevance to the
issues to be decided regarding the change of custody pe8tjon, they do not constitute substantial
evldence ofthe child's current care, protecfion, trainlng, and personal rela0onships.

FN15. The amdavits, which are s1,!om, are in the form of typed questions which I4r. Lee
submitted to the affiants, and which they answered in their own handwritino. Most ofthe
answers were only one word in length. For example, a neighbor of Mr, Lee';who lived two
doors dov/n from him and who previously provided daycare to Willlam in her home was
asked, "What if any signs of physical or rnental trauma (abuse) did you note the weeks
William was under your daily care." Her answer was ,'None' (word underlined). .Did the
father and son show great care and love for each other, raith the father doing things such
as calling f.om work to check on him?. The affiant answered "yes.., Her only more extensive
statement, in response to the questjon "any other comments?" was "I feel that the chljd
suffers the most. My granddaughter always wants to go play at Wms, when he is there.'
Mr. Lee's own afidavit stated that the second amant lived in Mr. Le€,s horne, ano was"eager to p.ovide testimony.', His answers werc also monosyllabic responses to questions
posed by l'4r. Lee. Neither affiant claimed to have a significant retationship with William or to
have extensive knowledge of him outside his earlier visits in Tennessee.

6n0DO05 9:24 A



*5 consequently, we conclude that the kial court no ronger had continuing, excrusive jurisdiction over
custody issues related to the chitd. subsection (b) ofrenn-code Ann. 6 36-6-217 makes it clear that a
Tennessee court that does not have continuing exclusive iu-.ictioilifii-G-ctjon (a) has nojurisdadion to modify custody unless it has jurisdiction under Tenn.code Ann. 6 35-G-2i6, the provision
related to initial custody determinations. under subsection (a) of that statute, a court has jurisdiction to
make an initial award only if:
(1) This state is the home state ofthe chird on the date of the commencement ofthe proceeding. or
was the home state of the child within six (6) months before the commencement ofthe proceediog and
the chi'd is absent fiom this state but a parent or person acting as a parent continues to rive in this
state;
(2) A court of another state does not have jurisdiction under subdivision (a)(1), or a court of the homestate of the child has decrined to exercise jurisdrction on the ground that ihii state is tne more
appropriate forum under 5 35-3-221 or g 36-3-222, and ...
(3) All courts having iurisdiction under subdivision (a)(r) or (2) have dec[ned to exercrse jurisdiction onthe ground that a court of this state is the more approprlate forum to determine the custo;y of the chirdunder 5 36-3- 221 or E 36-3-222, or
(4) No court of any other state u/ourd have jurrsdiction under the diterra specified in subdivisron (a)(1),(2), or (3).
At the time Mr. Lee filed his petition to change custody, Tennessee was clearly not the child,s homestate. There is no indication in the record that a calfornia cour-t has decrined jurisdiction. Further.califomia would have jurrsdiction under the uccrEA's provisions. consequent-ry, the courts ofrennesseeno longer had jurisdjction to decide the custody modification petition.
lvlr' Lee's sole attack on the factual basas for the trial court's iecisjon on jurisdictjon was his reference tothe neighbors who provtded affidavits generalty tesufying they had s€en;o e;idence ot physicat oremotional abuse during wirriam's visits to.his fathe/s house. i s onty attack on the triar court,s regalanalysis is his assertion that "home state" is merely a definiuon and'has no bearing on the issue since
:ihe lorne "stjtu' is beloly the hierErchyof the stote wtth exctuslve con[inuing jLrrisdictjon, which isIennessee. Our anatysis ofthe UCCJEA'S jurlsdictional provisions addresses this assertion.
Mr. Lee's primary argument is that the trial court abused its discretion by dismissing his petition onjurisdictaonal grounds after "multiple appealable orders werc issued.,' He assefts that the court hadcontanuing jurisdictlon when he filed his petition; that the court made several rultngs durtng thependency of his petition that he wants to challenge in thts appeal and turther, if necessaryi that unti!those appeals are exhausted, the question ofjuri;diction is not bero.e this ioln o. tne triar court; thatrullngs such as the ordefinq of the psychological evalua on and others he considers as having
constitutionar imprications "created the possibilty of a very rengthy appeftate process, up to the u.s.supreme court, and precludes personal jurlsdictlon over the pairties from belng modried until the entire
Drocess is comolete."
*7 Thesearguments indicate a mrsapprehension of the requirement that subject m atter jurisdiction
exist and the consequences ofthe rack of such iurisdiction, subject matter ju;bdiction invorves a court'spower or authority to adjudicate a particurar controversy brought before iu-it rerates to the cause ofaction ltself. State es rel. Dept ofsoclal Seryices 4 Wrjqht,736 S.W.2d A4, 85 n. 10 /Tenn.19a7\:First

judicial reli€fboth at trial and on appeat. ld. at 141. 'The tack of subject mutt i lr.i.Ot.tion i,,o
fundamental that it requires dismissar whenever it is raised and dem;nstrated.,' ld. The quesuon ofwhether a court has authority to modify a custody order ls a matter ofsubject matter jurisdiction.
Gutzke ,/,.,9uuke. 9og s.ry.2
rssues or rne @urt s tundamentar authority to decide a controversy are so impoftant that courts mustaddress them even ifthe paAies do not raise-them, frrsternerlcan frusi Co., 

-Sg 
S.W .:d at tqO, Infact,part iescannotwaivetherequifementofsub1e@Iction

on the court. Id. at 140-41.

4!!tc, rLd,t I t ust La. v. rrdtrxun-nurmv pevetopment company, L,p., 59 s.w.3d 135, 14o(Tenn.ct.4pp.20ol). Thus. subject matter juri@ granHnq of

v. U,S, Co.. 924 S.tN.2d 632 enn-1996). Courts
=:l:l g:':':"_l'jl..9iaronar. :ll*,ority tn@Jil njlmplication t l Diahmoi v. shetbv
State Cmlv. Colleae, 15 S .W.3d 47r, 4BO OennCt.qDotggg).-

coufts derive-their subjed m atter jurrsdiction from the constitution ofrennessee or riom regrsrative act,,-e./ statute.

In the case before us, the Tennessee Gen€ral lssEmbffii-dopted the LJCCJEA, and the provisions ofthat act creatry set out the requirements for a Tennessee court to exercise jurisdiction ovei a change of
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cusiody request. Unless the statute confers jurisdiction, the court has no authority to decide the issue.While we understand that Mr. Lee is dissatisfied with many of the inte.i. i_rtings rnaoe oy tne triatcourt, and that he is frustrated with the subsequent dismissar for rack ofjurisdidion afte; those anterimrulings' the record.shows that, from earry on in these proceedings, *re c6urt expressed its concern overthe question ofjurisdiction since Tennessee had long ceased to 6" tnu +,iro'a t,orn" atute_ A hearing anddecision on that issue, however, was postponed untii the psychol"gliur i"po.t *u. nr.d and consideredand then untir a quardian ad ritem to represent.the chird's anierest"wui ap'pointec ano made a repoft_with both these adions/ which the court considered prereq'isit. to u lu-iJtini,uu .rring on jurisdiction,there was delay. at reast some of which rs attributabie to I'ir. L"L. i" -v .r""t, tne fact that the trialcourt had-made some interrocutory rurings does not confer jurisdiction on it io consicer the petition forchange of custody, Just as the pafties cannot_ confer jurisdiction Uy upp"iiiniu, pl.u, consent, orwaiuer, First Aqeric.an-Trust,,59 s.w.3d at 740_41. niitn". ca" *,e llirt ;;;e.lurisdiction upon itself..-a vYe concrude that the triar court correcuy folnd that it had rost jurisdiction over this case. Neitherthe trial court nor this court has the authority to modafy the existin'g .u;oJy-o.0"..
III. STATUS OF VISTIA]]ON

some ofthe arguments propounded by Mr. Lee point oul;n impo*ant issue that we think must beaddressed simpry to crarifv the reoar consequence of the triar court,s aLmlssairor ract ofjurisdiction andour amrmance thereof. That issu; is the status of interlocutot ;rOe.s lni!-rJO oefore tt e courtdetermjned that I had no lurisdiction to deciae a request foi cuit.av-rnoiiiJJtion.
The only one of the interrocutory orders-whose post-oismrssat sia-tG n""J'iil,unn.c is the one of mostimportance and the one with most sioniflcant conseguence to Mr. f-e": itre in;un.tron ,uspending Mr.Lee's visitation fFryl6r whire that oraer vas in "n".i "t tt'" ir-. oiii" oi.#iJ.ur on lrrr"oi.tionutgrounds, it was no tonqer In effect after the dismissat, and ine oiigin;i .r;;ii oro"., inctudtng thevisitation .a rra ngements therein, remains the controling order on ih";.-;';ft.L, unress or untrr it ismodified by a court with Jurisdrcflon.

Eulrirhe exchange between Mr. Lee and the triar court at the end of the rast hearingregarding Mr. Lee,s withdrdwal of his motion to rcstart visitation could lead to confusion. Atthis polnt, of course, we do not know whether the parties have initiated-any rrtigation inCalifornia .nd what thejr view, or-the California court,s view, of ttte iniertocutory orOer ts_We simply felt it advisable to set iorth our view.

It is well-settled that a judgment or ord^er.entered without subject matter jurisdiction is void, Gentry y.
Pe4trv. 924 s.w.2d 678, 680 (Tenn.1996); riq4rne4gel_ZrsiElliq_4f41. since the rriatcourrherein did not have jurisdiction to determine thacustodt;;Zifl;tion paiatofited by t4r, Lee when rtwas fired, it is ceftarnry arguabre that it did not have JUri;dicton to enter oiher oroers regardrng jssLres
raised after the Filing ofthe petition. However, that d;es not mean they were not varid f6r the 

-pendency

{!h,:J:..:::dl.St.!ut rather that they have been rendered void by the decision on lurtsdiction,rne uc(JEA s lunscrictionar sections provide that the court makrng an initiar custody aetermination (thetrial courtherern) has continuing iurisdrction over that order until-a Tennessee court matces theoeterminatlons set out.rn T€nn.code Ann. € 36-6-217 that rcsult in the ross ofjufisdiction. In th€ caseoerore us, tnat determination was not made until after the parfles and the court had undergone at teastsix hearing on various motions and issues. The interlocutory or perderte ,le orders ruling on thosemotioos and issues were entered at a time when the triar court. under the ranguage of th; statute, stilhad continuing jurisdiction.
The visitation suspensron order was, In eff€ct, a tempoEry restrdining order or temporary injunctionp{rslant to Tenn. R. Civ. p, 65. IFNl7l Uke any other injunction entired for the pehdeniy otthertqalon or any other interrocutory order, it was extinguished upon the dismrssar of the action, Because
the trial court did not have jurisdiction to modiry the exisung custody and vis;tation order, the
restraining order did not effect a permanent modificntion of the original custody order. It was not
intended to.

FN17. A restraining order may be entered wtthout notice. Tenn_ R,

Civ. P.65.0l(1). As a general rule, however, such an order "shall expire by its terms
such time after entry, not to exceed fifteen days, as the court fir..r.,i Tenn. R. Ctv. p.

r f  to

within



65,03(5)- There is an exception fo, domestic relahons cases, and a restratning orderentered in such a case "may be issued upon suctr terms ani condition; and remain in forcefor sirch _time as shall seem just and proper to the jldge to wfrom ipftication tnerefor ismade...." Tenn. R. Civ. p. 65.07,

*9 For any or arr of these reasons, the order suspending visitation "pending fufther orders of the court'was no longer effective upon the trial court's dismassal ;f the action for iiii oisuo;ect matterjurisdidion.

The.court's order d*ftissing the father's ""r'f:HtJ:l?:."stody for rack of jurisd.ction is affirmed.Costs of Lhis appeal are taxed to the appellant, Danrel Lee.
Tenn.Ct.App.,2004.
Lee v. Lee
2004 WL 30211O7 (Tenn.Ct.App,)
END OF DOCUMENT
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